lack of political will for cooperation within the sphere of the Social Charter 4 have given way to the adoption of a new agenda in which basic social rights, and the Charter in particular, play a prominent part. The transformations in Central and Eastern Europe, as well as problems associated with the development of western societies themselves have contributed to this development. 5 In addition, there is the pressure weighing down on the Council of Europe in connection with activities within the EC (EC Social Charter, rulings of the European Court). 6 The debate on guaranteeing socio-economic human rights has been stepped up (e.g. within the UN Human Rights Commission), and the Committee on Economic, Social and Cultural Rights (CESCR), established to monitor compliance with the UN Social Rights Covenant has become much tougher in its procedural practice. 7 The European Social Charter is thus being revitalized at a favourable and important juncture. This is all the more significant given the declining role of social human rights within the CSCE system. Finally, the unity of political and social human rights and certain generally valid principles for the arrangement of international supervision systems form the legal and political background to this process.
II. New Arrangement for the Committee of Independent Experts (CIE)
It is perfectly in accordance with general experience and trends that Article 3 of the Protocol calls for the enlargement of the CIE with the flexible formulation that it shall consist of 'at least nine members'. The principle of sovereign equality does not absolutely demand that each contracting party be represented, 8 but it is vital to achieve a balanced representation to ensure that the supervising body is able to function properly. There were problems here in the past due to the CIE's limited size, its lack of expertise and the absence of members. Increasing the number of members from 7 to 9 or more 9 will enable the CIE to take on a greater workload and will improve in the working atmosphere. It will also allow the introduction of substructures to aid the CIE in the organization of its work and have a 'loosening up' effect through the creation of working groups and similar measures, as have proved successful in other supervisory bodies.
The committee members are now to be elected by the Parliamentary Assembly. The experts are expected to have recognized competence in national as well as international social issues and may stand for re-election once only. A separate paragraph stresses the need for independence, impartiality and availability (cf. revised version of Article 25, paragraphs 1, 2 and 4 ).
Apart from improving the committee's functioning, these new arrangements may help satisfy the urgent need for greater openness in its activities.
III. Beginnings of a Demarcation of Bodies and Competences
The main problem of the ESC supervision system is that its bodies do not work together effectively, as can be seen most notably from the tensions existing between the CIE and the Governmental Committee (GC). The desire of the governments involved to have some means of correcting the decisions and influencing the work of the CIE, a relatively well-functioning though 'uncanny' and remote body, has led to unbearable rivalry, an absolute doubling of work and a decline in the effectiveness of procedures. 10 In order to revise the procedures, it will therefore be necessary first to clarify the roles and spheres of competence of the bodies involved, particularly the CIE and the GC. The radical proposal to abolish the GC altogether was defeated. 11 The CIE sees itself as occupying the 'legal stage' of the supervision process as distinct from its 'political stage'. This would not prevent the committee's findings from being (exceptionally) called into question by other supervising bodies. 12 This approach to the 'division of labour', a distinction or combination between expert and political bodies, is quite common practice for an international supervision system. It makes possible corrections, the exertion of certain influences and a consolidation of political processes. But the problem with the ESC system is that this mixture -as distinct from that in other systems like the ILO, 13 the UN Social Rights Covenant and even the ECHR -has not worked.
Signs of this differentiation are evident in the revised versions of the relevant ESC stipulations (Articles 24(2) and 27(3)). While the CIE is charged with monitoring compliance with standards 'from a legal standpoint', the GC is to concentrate on situations which should, in its view, be the subject of recommendations by the Committee of Ministers 'on the basis of social, economic and other policy considerations'. It is precisely this occupation with situations which -according to the universal concept of human rights -may involve serious systematic violations that calls for a political overview and for 'reinforcement'. 10 See, e.g., the contribution of the Secretary-General of In the CHARTE-REL discussion some delegations insisted that the GC should continue to be granted 'legal' and 'interpretative' powers. 14 This discussion and the tension in relations between the GC and the CIE produced a proposal to include an independent agency -like the European Court of Human Rights -in the system. Others suggested the Committee of Ministers for this role. 15 Finally, agreement was reached by a slim majority on the 'principle' of a relatively meaningless 'Article X' 16 which does not figure in the text of the Protocol as adopted.
The entire 'interpretation discussion' is the result first and foremost of existing rivalries over competencies between the CIE and the GC, rivalries that some would like to see maintained. Any international control activity necessarily involves interpretative effects, even if they are not binding and authoritative. The point is that states must accept a relevant interpretation. No special arrangements are required here, not even special arbitration or appeal mechanisms.
The fact that the CIE is entitled to formulate (non-specified) 'conclusions' means that it can also make more general 'statements of interpretation' beyond specific cases, countries and situations. This is reflected particularly in the case-law collections of the secretariat 17 and is quite similar to the practice of 'general comments' in the CESCR. The proposal raised during the debate to introduce a 'general discussion' (on specific ESC rights) in the CIE is clearly also borrowed from this practice. 18 The greater flexibility in terms of procedural competences also allow the inclusion of 'studies' on social questions or the possible revision of ESC stipulations. They may be put forward by the GC and adopted by the Committee of Ministers (CM) (cf. wording of Articles 27(4) and 28(2) in the Protocol). The CM is now obliged to make individual recommendations to the contracting parties as a result of the supervision process (Article 28, paragraph 1). The underlying idea is to overcome the noticeable reluctance of the CM in the past to reach decisions. 19 The decisions only require a majority of two thirds of the contracting parties. This seems to be more effective than if a simple majority among the member states of the Council of Europe was required. 20 Under the Protocol, the Parliamentary Assembly is to carry out merely the secondary function of holding periodical plenary debates on the reports of the CIE and the GC as well as resolutions of the CM (see Article 29, revised version). The Assembly only views itself as a vehicle for encouraging the other bodies and for holding discussions. 21 The 'replacement role' it played until now as a relatively active public political forum had much to do with the failure of the CM to take action and the rivalry between the CIE and the GC. 22 See, e.g., Harris, supra note 10, at 252 et seq.
IV. Efforts towards a Dialogue
Another point of criticism in the ESC procedures 23 has been the absence of a direct dialogue, an 'oral hearing' at which CIE members and government representatives come directly into contact with each other rather than via the makeshift agency of the GC. It is the dialogue method which accounts to a large extent for the efficiency of the CESCR and other international report auditing bodies. The CIE in particular would stand to gain a great deal from having its information kept up-to-date through contacts and talks with government representatives. Misunderstandings could be sorted out and distrust allayed. Apart from criticism, it would be possible to pass on other aspects of the reporting procedure such as a demonstration of compliance with standards (by the contracting party) or praise (by the supervising body).
Seen from this angle, the inclusion of the possibility of a meeting between the CIE and representatives of the contracting parties (revised version of Article 24(3)) would be of inestimable value. More far-reaching proposals for 'on-the-spot inquiries' and 'contacts' failed to win support; moreover, I do not believe they can be seen as alternatives to the dialogue method described above. 24 It remains to be seen whether such meetings will remain the exception and whether one contracting party or another may refuse to take part. 25 On the basis of more general considerations and experience, the CIE and governments ought to be interested in making the meeting a regular occurrence. Very important for the effectiveness of such meetings is the stipulation that the respective (national) organizations of employers and trade unions are to be informed (cf. Article 24(3), final sentence). It is also conceivable that a government representative may be accompanied to the meetings by an organization representative. 26
V. Publicity and Non-governmental Organizations
Notwithstanding abundant criticism and efforts to find a remedy, the ESC procedure still suffers from a lack of publicity and openness. 27 The Protocol represents a certain step forward in this matter of vital importance to the effectiveness of the ESC, even if it only confirms existing practices in writing. The signs of continuing reluctance are all too clear. Article 23(3) only contains a commitment to 'passive publicity', that is the reports and comments are to be made available to the public on request. The conclusions reached by the CIE and the GC report are to be made public in any case (cf. Articles 24(4) and 27(3)).
The degree of involvement of non-governmental organizations is a matter closely associated with the issue of openness and publicity. The Protocol introduces a number of notable improvements on this score. Article 23(1), for instance, specifies that the employers and trade unions are to be sent a copy of the relevant country report at the same time as it is forwarded to the Secretary-General. These organizations are to send their comments directly to the Secretary-General, although it will be legally impossible (despite the somewhat misleading word 'shall') to oblige these organizations to do so. The broader involvement of other NGOs under the revised versions of Article 23(2) and Article 27(2) is to be welcomed. Harris points out that certain ESC stipulations are likely to concern and bring into play NGOs other than the employers and trade unions which enjoy a privileged status with regard to the ESC procedure. 28 The required qualification of such NGOs is described more pointedly -rather than by way of an example -in the new wording of Article 27(2). There is also no longer a limit on the number of representatives of such organizations to be consulted. The crucial point is that -in contrast to the past -the GC will actually make use of the opportunity to consult NGOs. It is explicitly called upon to do so, and there was even a proposal to make such consultations compulsory. 29 Invariably, much will depend on encouragement of those organizations. 30 The dilemma of the ESC procedure has been that it seemed to be relatively weak and insusceptible to influence by non-governmental organizations, whose commitment was thus undermined. 31 These shortcomings in turn reduced the quality and effectiveness of the procedure.
It seems to be a general problem that NGOs do not show great interest or activity in the field of social human rights. 32 The opportunities for NGO participation in the work of the CESCR are often not used as much as they might be. The situation within the ILO system is clearly better on the whole. 33 This is doubtless attributable to a fully-fledged tripartite structure of the kind on which the GC was originally established. In practice, however, hardly anything has remained of this structure, leading to proposals for reform (e.g. of the Parliamentary Assembly). 34 The ILO system 35 also seems to have served as the model for such practices in the ESC as closed meetings and confidentiality. Working behind closed doors has the advantage that criticism can be directed more sharply at the conduct of individual states. The other side of the coin is that an international supervision system based on reporting procedures depends on publicity to be effective. Perhaps the wording in the Protocol has struck a certain balance on this point. It would be an ideal solution and a real breakthrough if, by way of exception, the meeting with the government representatives mentioned above were held in public. While the ESC (as amended by the Protocol) does not rule this out, the Rules of Procedure of the CIE would have to be changed insofar as Rule 7/5 lays down the principle of confidentiality.
VI. Rationalization of the Procedure
There is plenty of room for improvements in the technical and organizational efficiency of the ESC procedure. The growing number of ratifications has brought with it a greater workload and means that more time is required. These constraints are compounded by the existing multi-tier structure and the duplication of work. The CIE has failed for the first time to complete a supervision cycle (the 11th -second group of states). 36 The ESC procedures, whose supervision cycles last four years on average, were criticized even before this 28 See Harris, supra note 10, at 215 et seq.; see also, Harris, supra note 8, at 22. development for being excessively time-consuming and unresponsive to changes which may have ensued in the meantime. 37 The proper focus would be on streamlining and speeding up the procedure. Proposals in this direction include the introduction of time limits for the presentation of country reports and provisions allowing the CIE to invoke decisions made by other supervisory bodies. 38 The final resolution of the Turin Conference specifically refers to the possibility of revising the frequency of reporting (cf. operative paragraph 5). Similarly, the secretariat has proposed that reports should be prepared on all ESC provisions every four years and on specific provisions every two (e.g., the 'hard core' under Article 20(1)(b) or provisions which are the subject of 'negative conclusions' for the country concerned.) 39 Repeated calls have been made for greater resources to be made available for the ESC, its supervisory system and especially the secretariat. 40 It was more of a strategic decision than one of principle when the area covered by the Social Charter was included in the sphere of competence of the Human Rights Directorate of the Council of Europe and a section established for this purpose. This organization has to cope with an extremely high workload which is likely to grow even further on account of the revisions introduced in the Protocol (e.g., the broader involvement of NGOs). As with other international supervision systems, a great deal depends on the possibilities open to and the quality of its secretarial services with regard, for example, to analyses developed in preparation for discussion of reports.
It would improve efficiency if the guidelines for reporting were updated. 41 The new reporting guidelines of the CESCR are a good example of an arrangement which is critical, up-to-date and reflective of the situation prevailing within the respective countries. 42 In this and other technical and organizational areas of the UN, supervisory systems, standardization, coordination and other rationalization efforts have been under way for some time, including the use of computers. 43 The result of these developments should be an intensified exchange of information between the ESC and the UN. But progress seems to be rather sluggish here when compared with the sphere of political human rights (as reflected, for instance, in the interaction between the ECHR jurisdiction and the 'rulings' of the Human Rights Committee).
VII. Proposals for a Complaints Procedure
A working party within CHARTE-REL has produced a draft of an (optional) additional protocol for a complaints procedure in connection with the ESC. 44 The idea of introducing such a procedure, inspired in part by the model of the ILO system, is by no means new. Harris, for example, provided convincing substantiation of the need for a complaints procedure for individuals in the field of social human rights, as stipulated in the ESC. In combination with the present reporting mechanism, a complaints procedure would make the supervision system more effective and complete. 45 Perhaps this 'combination principle' is even one of the generally valid principles for the arrangement of international supervision systems, as mentioned at the beginning. In the CESCR, for example, there is a discussion taking more concrete shape on the possibility of introducing a complaints procedure for the UN Social Rights Covenant. 46 There is, however, resistance to such proposals. Because Germany, the Netherlands and Britain have voiced reservations in the ESC discussion, 47 no agreement has been reached on the wording of an additional protocol in 1991. Such resistance helps to explain why the procedure has been conceived of only as a collective complaints procedure (i.e., it does not include any provisions allowing individual complaints regarding specific violations.) 48 The signing of the protocol renders the procedure automatically applicable to international employers and trade union organizations as well as NGOs having consultative status with the Council of Europe. However, an additional declaration will be required if it is also to cover national employers and trade union bodies. 49 A 'majority' of the ministers present at the Turin Conference at least has regarded the establishment of a complaints procedure as a way of ensuring maximum possible involvement of employers and trade union organizations, as indicated by preambular paragraph 10 of their final resolution. There is also a link between the duty to keep NGOs informed under the revised version of Article 23(2) and the complaints procedure. 50 Information from the country reports could be used to initiate a complaint.
A complaints procedure in particular requires a 'political reinforcement' in the sense described above. The CHARTE-REL working party's draft provides this by involving the GC and the CM; unfortunately, the less laborious and still sufficient alternative of including the CM only failed to win enough support. A proposal providing for the CM to make explicit recommendations on steps to be taken was also rejected. 51 Though not defined precisely, the CM's authority under Article F to make recommendations seems sufficiently comprehensive. After all, Article G requires contracting parties to give in the ensuing report an account (according to Article 21) of the measures they have taken. The intermingling of the complaints and reporting procedures which this involves may be problematical, but it does accord with the trend in the practice of, for instance, the ILO and the Human Rights Committee. 52 In this respect the introduction of an inter-state complaints procedure would also prove useful, as it would enable the contracting parties the means to influence the supervision system. A proposal by Malta in this direction was unfortunately withdrawn. 53 Even if in practice, very limited use is made of the possibility for countries to lodge human rights complaints, this procedural alternative does nevertheless have a certain preventive effect. This possibility could be used, among other things, to reprimand countries guilty of serious violations of the obligation to submit reports.
VIII. Outlook
The Protocol Amending the ESC was signed by 11 ESC states while the Turin Conference was still in progress and has already been ratified by Norway. Other countries have since signed the Protocol, although approximately ten ESC states have yet to do so, including Germany, Switzerland and Turkey.
The Protocol will not enter into force until it has been ratified or otherwise recognized in binding form by all ESC states (cf. Article 8). In order to prevent a small minority of countries or even one alone from blocking revision of the procedure, the final resolution adopted in Turin seeks, as far as permissible under the text of the Charter, to apply specific measures provided in the Protocol before it formally enters into force. In any case a number
